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ADMINISTRATOR. 


a 1. In an action to remove an administrator for misconduct or mal-administra- 
; it is necessary, that all the heirs of the estate under administration join in 

e anit 5 such temoval may be prayéd for by ‘any of the heirs. 
Kendrick’s Heirs vs. — $1 


AFFIDAVIT. 


5 Where ‘an attorney at law makes affidavit for an attachment, he need not 
j, that he is attorney in fact.......... ber ccccccee 


2 An affidavit for a new trial on the gronnd of newly discovered evidenee, is 
PAD SEREE AVS SP TA Ses nak Caterenee eee ease tb. 


: APPEAL. 


1. The damages atlowed by law to the appellee for a frivolous appéal or one 
! tained for ‘delay, will. not be yron, Seles Gay ‘are clahiel tats 
to the appeal... .....seeceecceeeeeeeees Lee & Hardy vs. Palner et al. 2% 
The appeal will be dismissed, when there is nothing by which the judgment | 
can be tested..+.+-escererseenccssconsenenconse wes Healy vs, Wagners. 1 
_ §. When an appeal is not clearly suspensive, it will not be dismissed on the 
of insufficiency in the amount of the bond, when it covers costs. 
. Mc Kown vs. Mathes. 54% 
petal pipe oe trip otk 
Bp Alles ap afterwards, to operate a suspensive appeal. 
‘State of Louisiana vs. Judge of the Fitet District. 174 
I Wee» pers opps eee gree oad end sealant 
ic a quo is of cavenhs, tex iE Pere 


Praga 


6 Appeal for delay and foal judgment firmed with de ihianlaae 
. CEP rere eraererdeeredes ene were ereseee Pumphrey vs. Prescott et ail. 345 
"16 VOL. XIX. 











7. Aw@ppeal will not be dismissed, for spaectnces negPabitanp tei when‘it 


was caused by the fault of the appellee. it ha 
Anderson’s Administrator vs. Birdsall’s - Administratriz; 4 
ATTACHMENT. . - 


1. Where the attachment is dissolved, it is at the costs of the plaintiff, and 
the judgment should so state it; although the case is tried on the merits, by the 


appearance of the defendant, and judgment goes against him. 
* McKown vs. Mathes: ft 


"| “srrorNey. a4 


ae 


1. Where the attorney at law makes the affidavit for an ee he need 
not state, that he is‘attorney in fact......---- tac teee Austin etal. vs, Latham, (8 


tay. 


AUCTION SALES. hall 


1. Where the terms of an auetion sale are changed, or new conditions im- by 
posed, from those advertised, by proclaiming them at the stand at the commence-. 
ment of the sale, the purchaser is not ‘hound by them, and a re-sale cannot be | 
made. at. his PiSk,. --0eeeeecereee eee sesereecees Nott & Co. vs. Oakey et al. ° 


2. A purchaser at the first sale, declining‘to comply with a new condition not _ 
published in the auction bills, but proclaimed at the stand by the auctionéer, is at, _ 
liberty to bid and become a purchaser at the second ak without regard,to his .. «e 
Br NG ee oe via pic e's onc o-o.kole one s'c,0.030 010 0.6% 00.0 0S bnra0 0 conse 1970 9.00 00.0 v0 ebeces oe 

$.: Purchasers at auction are not bound by new sciditionaprecieiiaed verbally 


from the stand by the auctioneer, different from or more onerous than those ad-", ~ 


vertised.in the auction bills,.+~...+.-+---++: Nott & Co. vs. Bank of Orleans. @ 
. BAIL BONDS. . 


ae 








hav 


1. Qn the failure of the accused to,appear when called on the sosondh tay rm | rev 


the term, judgment ni si only is to ‘be entered, which << aside during» Sal 
the same term, on the appearance of the party accused.....-.- State vs. Cotton,’ 550 

2. So where a party accused and his sureties Cindeisiaiilia on the second day on 
of the term and a judgment was entered up against them; and afterwards, but ~~ 
during the term, the principal surrendered himself: Held, that the sages 
should have been set aside on his appearance in-court.. +--+. ++++++es0s 


BILLS AND. NOTES. 


‘1. The endorser has'a right to recover the damages which he has paid ona 
‘protested bill of exchange, from the acceptors, through whose fault his liability 


ae 


as endorser, had attached. +.<.+++-e++:veseestereseee+ Shields et al. vs. Paul. 72 


2. The gratuitous refunding by the holders, to an endorser, damages on a 
protested bill: paid by ‘him, confers no right‘on the acce recover them 
from him, although they had also L-aRaeeRCRNNEAE hem 


i 
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3. Presentation and demand of the “book-keeper,” of the makers of a‘note, 

at their counting room, is sufficient. demand, without giving’ the name of the 
dérkvor bookkeeper: «+++... 0wessaceiseeeresecees Austin et al. vs. Latham. | 88 

4. So notice of protest left sgn, board: the, hele, with:the mate; whitch wail 
he commands,” is suffici¢pt.to bind. the endorser, without naming the mate... id. 

5, The endorser cannot complain that he received oni ante, eming 


wa board his ship, than if sent by mail.as required by law,.---- sestrserernges OD. 
6. The endorsement of defendant. need not be proved when he Fay not spe- 
cially deny , pee 99.9 40.0-0 p02 8p $46 Ge-btg 6 ¥:04 F580 hes 0.4.6 00 0-46 ct meecgs wee coe th. 


"Y, Where a promissory note is given for.a balance of account in an action. 
between the original parties, the debtor may go into the consideration and con- 
test the account, but the burden of proof is on him to show affirmatively errors 
or omissions,.+.«. Cbs Pec Uke cFy + pie Be. Flower vs. Millaudon..185- 
18. ‘aitiend the owner of property ‘shia Ii Bik Sndile'ée Ar Uhled person who 
makes advances on it by drawing a bill, the drawee and consignee cannot ap- 


, propriate it to the payment of his.debt against’ the owner, until the advance is 


Palid..s sso. FS Weeae 6049 -ceccees »+ Zacharie & Co. vs, Rogers & Harrison. 218 
9. Drawéés who aré under no obligation to accept a draft, bind themselves to 
pay it, when they receive the goods, or property of which it is drawn..--..:. : 16. 


| $0. The acceptance of a draft merely by the receipt of the bill of lading, and 


the property on which. it is drawn, completes the obligation of the drawee'to 

‘pay It, se ee ee cece cone we os eee bs p.ceescege beeete dian Cowes ond vesoctedbe tedvewe) the 
1. Where the admissions and declarations of the payee and endorser of # 

note, that - che transferred it to the plaintiff, are proved by witnesses, itis suffi-.  ‘ 


bh my cient to: authorize a recovery, without actual proof of his signature. 
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MM  Kown vs. Mathes. 542 
12. Where it is shown that the plaintiff sues as agent, or for the: benefit » 
ét the payee of a’note, the maker may set up every equitable defence he MAY 
have against the payee..-.-- Y ova GER Oak hG ee sla eno8 dike op bien ara veka ibe 
13. Where notes are given for the priee of property producing fruits and 
revenues, are by agreement or otherwise to remain deposited and payment sus- . 
pended, until certain defects in the title are cured, on their restoration, payment. 
’ of the interest arising ex-mord will be decreed as a compensation for the fruits 
of the thing sold, when it remains. in the- enjoyment of the vendee. 4 
Ball et al. vs. Le-Breton et al, 147 
‘14."The purchaser who wishes to reli¢ve himself from the payment of in- 
terest, must avail hiiliself of the faculty given him to deposit the price dite by 


15. Where the purchaser is actually disturbed in the possession and enjoy- 
ment of the thing sold, he can require security before payment of the price can 
De Renenad. 6 usin asin pice css. eynnpile qalgeepeopemaps sdyes conwiters epbamnadas 60. 
162 Usurious interest which has been paid cannot be recovered back. 
Kenner & Co.’s Syndic. ¥% Halliday et al, 154 


_ 17. The mere taking a’ new security or bill which does not matare until after 
the one sued on becdties due, is ot such an agreement to give time as will re- 


oat ‘the endorser or which suspends the remedy or rights of the holder. 
“ : Buckner, Stanton &* Co. vs. Watt. Qi 
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"18. It ja.net sufficient to show that in-point of fact no.damage was sustaing = 
by the neglect of the holder of a bill of exchange, to.give notice of its dishonor ‘» 
in order to hold the drawer liable after its acceptance. -- Wiliams vs. Brashear::39% 
19. Where the drawer has no fands in the hands of the drawees and has no 
right to expect his bill will be paid, there being no. commercial transactions be- 
tween the parties, notice of non-payment and protest is unneeessary.---+++-+ ib, 
20. But where thete are running accounts between the drawer and drawees |). 
to induce the former to believe his bill will be honored, he is entithed to notice) 
of non-payment, although in fact he had no funds in the hands of the drawees, i), 
#1. Two witnesses, are required, not only to the protest, but to the pemees , 
of the certificate of the notary, under the act of 1821; and this is not supers © 
seded ha that. of 1997.5 hath of whigh roqsire-the cert{fonte of pretest w.lgins 
attested by two witnesses, to he evidence of notice. yh 
: Eat Eh RR EO Ro 
22. The eertificate of the notary must be recorded and attested by two” 
witnesses, to be admissible as evidence of notice.-------- Gas Bank vs. Phelps. as 
23. Where the last day of grace for the payment of a note or bill, isa — 
Sunday or day of rest, the protest is properly made on the preceding day. 
Huie. vs.. Brazeale. 47 
2. Personsl notice of protest may be made on the endorser at any place,):* 
however distant from his domicil; and personal notice dispenses with con- 
structive notice, by sending it through the post office....-..---..++eeeseeeeese ib. 
25. Where the certificate expresses’ the name of the post office, to which 
notice to the endorser is sent, it is sufficient, without stating it isthe nearest to __ 
his residence. A denial might, perhaps, put the adverse party on his proof, _ 
that it was the nearest....-. . DATING. 2 EEF CRT “ -Gas Bank vs. Desha, 450 
26. The want of amicable demand cannot be pleaded, when the protest states 
that demand was made of the makers of the note, and the endorser notified 


that he would be looked to for payment,..-.-.......seeeeeessenseeteres eees r) 
27. Bankable interest is due on notes: discounted in Bank, from the day — 
of PVOLESt.- see sereeceeeecneereewerercensereccecerecenseeenereensesensases ® 


88. The fact of an dala taking a mortgage from the maker of a note to ofa 
‘indemnify him against loss, does not dispense with demand, protest and notice. 
Peets vs. Wilson, 478 


$9. Where the plaintiff took the defendant's note endorag in blank by the... . 


payee and before due, but with a knowledge of the equities existing between .. 
the origina) parties, amounting to a failure of consideration, he failedtorecover. 
; Jones vs. Young. 553, 
‘. BOUNDARY. tite, 
1. The southern and south-west boundary of the county and parish of Natchi- 
teches runs from the junction of the Rigolet de Bon Dieu and Red River, in. « 
a direction as far south of west as will strike the Sabine River at the point» «(i 


where the north-west corner of the county of Opelougs touches the western § 
bank of that stream...» COPE LOOT Ooo e LOO ED EO se sereres eveveee Lecomte vs. Smart. 484 
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, Sold is imputed to the extinguishment of the price to be paid by him, he is bound 
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PAGE 
9, dnp-settling and: determining: boundaries not fixed’ by 'aétual observation, 


and survey, some weight must be neater a wren : 
syuiescence.-....- Pbk th can Weer ease U6 .-Lécomte vs. Smart. 484 


an 


CITATION. 


-.-A sheriff is presumed to be acting in and executing the process of his own 
parish, when the contrary is not shown; and he is not required to insert the name 

of esemspentenn ea eres service of citation. 

a - 20 - ~~ Rendrick’s Heire vs: Kendrick. 36 

2. The law dispenses with personal service, when the defendant is absent; — 

but the sheriff’s return must state expressly, that he left the process at the wewal 
domicil or residence, with a free person above fourteen years of age, ving there; 
the defendant being absent,.-.+-++-++e1++0+5 sndedad ats ised’ sap <b Each das ib. 
\& Thecitation should state, that the answer is to be filed within ten days after 
service; allowing one day for every ten miles distance from the residence of the 
defendant to the clerk’s office. - So.0b padded dine tut tabled 6s [056% ROVE. Eads SS » £b. 


CLERKS. 


4. The certificate of the clerk of a court cannot be taken as proof of the 
purport of papers of record in his office, much less of such as are missing. 
Briggs, Lacoste & Co. vs. Campbell, 5% 


COMMONITY. 


1. Property received as a donation from the Spanish government by one of the 
spouses, does not enter into the community ; but remains his separate property, 
and descends to his heirs as such. 
Fuselier’s Heirs, f. p. c. v8, Masse’s Heirs, f. p cx 329 


2 Property purchased during marriage by. the husband, in his name; though 


’ bought with the finds of the wife, belongs to the community. So a slave 


received by the husband, in his own name, in discharge of a sum, which the 
wife inherited, ig community property, as likewise the increase of the slave 
after WU NRL Cc ainc as S000 ks sks shh innate dnneneedin Comeau ys. Fontenot. 406 
,8, It has heen held, that property acquired by the wife, asa datien en paiement, 
made to her by her tutor, and which never came under the administration of het 
husband, constitutes tile wife’s separate property; and does not belong to the 
heeanilaiitty; but is paraphermal..........0...ecceeceeeeeeeeeeeceeeneeetenes ib. 


4. Where a woman has her domicil here, and marries in another State, it 
does not prevent a community of acquests and gains from existing, when the 
partiés afterwards remove to Louisiana. ...--..-- ttt eeeeees Rowley vs. Rowley. 558 

5. In a judicial. sale of property for a partition among several heirs, the 
husband of one of them may purchase the entire property sold, which becomes 
community from that time ; he being responsible to the wife for the price of her 
share only... -+ - Peters e ew ee cece ewer eeedeee tbes sense eee eeeeeeeneeeeeese ans id. 

6. Where, in a purchase by the husband, the portion of the wife in the estate 
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i lo P. 
to her for it, with a Tegal mortgage to secure it, if he-administers her paré- 
phernaf estate. ...: bieten wale Aine ¢ sath ang eetn p00 08 esiee o- Rowley vs, Rowley, 559 
7. If the wife have 2 fortune, and is in the administration of it, and the tits. '/ 
band little or none, she is bound to pay or contribute at least half of the matrimo- 
nial charges. - + Weds veer Jéctte ood Medic bbs BESS ATA Ta NDE i ib. 
8. The wife is not entitled to interest on recovering her paraphernal pré- / 
perty, when the husband administers it, or when it is administered indifferently |” 
by the husband and wife ; as the fruits of paraphernal property, except the young | 
of slaves belong toythe community): ++ ++ +--+. Se Sis 6d bbl HE 6 aie | Lidig cl AES ose dha 


CONFLICT OF LAWS. iit 


1. So a statute of this State derogating from the established rules of evidence 
among nations, will be executed and obeyed as to contracts made in other States, 
when they are sought to be enforced here... -. Buckner; Stanton & Co. vs. Watt. 96. 


CONTINUANCE. 


1. A continuance will not be allowed, when due diligence has not been used 
to obtain the testimony of a witness, alleged to be material. 
R. MeCarty vs. J. P. MeCarty. 206 


2. Motions and affidavits for continnances aré addressed to the legal discretion ‘ 
of the court’ and should be granted of denied, so as to effect a speedy termina- 


6s 853 - 


{ 


5. It is no ground for a eontinuance,, that a witness. is insane, and time is.» 
min that he may recover, and his deposition be taken ; especially when it is “ 
= shown he would be able to testify in a reasonable time. 

Anderson’s Administrator vs. Birdsall’s- _ Administratrize: ia 


4. When the answer sets up ‘a special contract, a continuance need not beal- \ . 
lowed for the party to ‘procure the testimony of a witnegs, as it is pre ee” 
to the defence to prove ORR, + bo debe vsicwe ibeie Sw dbwiewec ee odg abe edbows oc becmt as Gb. : 


5. Upon affidavit made, and in Gonsideration of its being the first term, a 
continuance should be allowed ; but if on appeal it appears, that by the admis- 
sions of the adverse party, &c.,no injury is sustained by going to trial, the 
case will not be remanded on this account.w--+-+++++++- +++ Rowley vs. Rowley, 557 


CONTRACTS. 


1. The court will not presume, that parties make use of words in their con+ » 
tracts, to which no meaning is attached by them. Some effect is to be givento 
every word if possible ;. and but rarely will the court reject words or phrases ift_« { 
a contract as surplusage..-------+eersrerresrees Rolland’s Heirs vs. McCarty; | 77 the 

2. Where the act of sale of a lot conveys the object sold without any excep~ 
tion or reservation, together with “the privileges, rights and pretensions which 
belong to it; and if the extent be greater than is mentioned, it shall. be for ‘the 
advantage of the parchaser, ” every thing and all accretions, present and fature, — hi 
pass thereby.. cotta wel woee Ee en Sb Golds Swdeewuus ibe 2 . 
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his death, as one of a family meeting advised the sale of the slave, as the pro- 
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ny" Where there is no-privity of contract, between the plaintiff and debentena! 


the latter cannot be put in delay. 
».... Agricultural Bank of Mississippi vs. Barque Jane. i 
an Where -a .contract isamade for the sale of a quantity of eotton in bales, for 
gach a price as two-brokers chosen by the parties shall name, the moment the 
brokers agreed upon the price, the sale was complete, and no new conditions 
ould, be. imposed,....-- siirnd andecits < Muy pb aie Chevremont vs. Fulton et al. 248 
5. Contracts are to be decided by the law of the place where made ; but there 
isan exception, which is, that no nation is bound to recognize gp enforce con- 
tracts, which are injurious to its interests or people. 
Buckner, Stanton & Co. vs. Watt, 216 


CURATORS OF ESTATES. 


1. Where the curator fails to comply with his duties, and pay over money, 
any creditor of the estate may at once resort to his action on the curator’s bond 


" against the surety.....0.sss00s veces eceesseees Bonny & Baker vs. Brashear. 383 


2. So where an estate is shown to be solvent, a creditor may sue the curator or 
his surety, on their bond, for the whole amount of the claim, withoutwaiting for 
4 distribution, when there is delay, or for other creditors to come in,.-.--...+» i. 
$3. The fee of attorney of absent heirs is chargeable to their share of the estate 
and to the estate itself... .+++s+e+eses+s teeeeeeenes Hisem vs. Lemel’s Curator, 425 
4. The cost of erecting tombs over the grave of the deceased, forms no 
part of the funeral expenses, and the curator has no authority to expend the 
means of the estate for this purpose without the consent of the heir......+...s id, 


5. Where the curator, in compliance with a verbal request of the deceased in 


fis last sickness, and with the implied assent of the heir, erects tombs over the 


deceased..and his wife, he will be allowed the sum expended, in his account . 
against the estate. sre sewees Re secon sereseseesee cones se eenererearwewds ave ee GRY 
6. Where a olaim against an estate is unliquidated, or the curator objects 
and refuses to: approve it, the party may sue on it in the Court of Probates ; but 
he cannot havgexecution | immediately, as it must be paid coneurrently with 
other ereditors.-----++- Anderson’s Administrator vs. Birdsall?s Administratrix. 441 
“7. Claims against estates in the course of administration, bear legal interest 
from the time they are due and payable, although unliquidated............. eos ib. 
8. A surety is only liable for the acts of the curator during the continuance of 
his bond; and for the proper application of the funds received during that time. 
Brown vs. Gunning’s Curatriz et al. 462 
9. The action ona curator’s bond against the sureties, is not presgribed by 
the lapse of one year. It is an action ex contractu.... -+++++++.00+0. gveccine ib. 


DONATION. 
1. Where: the defendant made a verbal donation of a slave to his son, and at ‘ 
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perty ‘of’ the tninor Child 0f the :decdssed, he cannot elnim back either theiddiane 


or the proceeds, although the donation per sé did not divest him of titles © =» | 

Gillispie vs, Day. 23 

2. The donor: is only entitled to the reversion of the thing donated, when the ».. 

donee dies without posterity, and it is found in his suevession,.«.. +... 60% dass ib. 

%. The capacity of the donor to give, in relation to donations mortise cauad, »\ 
reference must be had to the time of the donor’s death, because it is not until then. 

that the donation takes effect......+....s. b eniesep ed oo+ Crigwell vs. Seay et al, 62% 


4. So where the » having then two children, makes a donation or disei 
position mortis causa, in his marriage contract, of all the property of whieh he o! 
may die possessed, and which he may lawfully dispose of, to his intended 
wife, if she survives him; and his children die first, leaving no forced heirs, © 
at his death hie wife becomes hie universal donee, and is entitled to his estate, db, 

EVICTION AND WARRANTY. A 

1. Where the purchaser is actually disturbed and in danger of eviction of the 
thing sold, he may require security, before payment of the price can be de- 
manded: But being in possession and enjoyment of the property, he must pay 
interest, or consign and deposit the price.......- Bail'et al. vs. Le Bretgn et al. 147 

2. The creditors of an estate are not bound to give security to the purchaser, sik 
before coming on him for claims due by it, on the ground that he is in danger” 
of évietion. The tight to call on a party to give security, implies a warranty 
against eviction.--....-+- Ber eeeedes Kenner & Co.'s Syndic vs. Holliday ét al. 154 

3. The Roman law in laying down a general rule on the subject of warranty, 

provides that the purchaser must be indemnified to the extent of the interest, he 
had in not being evicted; on this, there are some restrictions, 
Edwards et al. f. p. e. vs. Martin's Heive e# al, 286 
4. In regard to agreements having for their object certain quantity or amount, ~ 
asin sales, leases, &e., the damages were not to exceed the value of the — 
matter of the contract.--...++- 00,4:0, vies 419,02» eins’ BHP. cae viele caeae peleceses « ih 
5. A debtor engaging to pay damages for. the tice of his obligation, 
is presumed to intend only the highest damages within the contemplgfion of the 
parties at the time of the contract; and if they are such as could not moe, 


foreseen, they must be reduced to a reasonable sum....----.-+++++ eeeceees ibs | 


6. The principles of the Roman law, which never had the phi of td 
law in this country, but which are founded in equity and reason, will be adopt- 
ed as rules regtilating the indemnity to which a party is liable on his warranty. id. 
7. So it is impossible that parties ever contemplated that the damages in case 
of eviction should be larger than the value of the subject matter of the contract, id. 
8. So where'the vendee of a female slave purchased in 1802, was evicted and 
the vendor refunded the price; is afterwards evicted of her increase or chil- - 
dren, the vendor is only bound for damages to the amount of the value or 
original price of said slave ; and not the value of the young glaves, born of her 
after the sale, although much greatery:s s+. seeeeeeeeesieees nedecdececeneogbul Gay 


9. A warrantor in case of eviction of the purchaser, does not owe interest in 
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the same manner as the purchaser who withholds the price of a.thing. which 
produces fruits. +«+-+.+++s+++seesees Melangon’s Heirs vs. Robichaud’s Heirs. 357 


2:10. The warrantor who is not in possession of the property is only bound 
among other obligations to re-imburse the purchase money ; or a proportion of 
it; and he owes interest after he is put in mord, or from judicial demand ; or if 
the debt is unliquidated, only from the rendition of judgment.--+-++++-*3""" 
11. Fees which parties have to pay to their counsel. for asserting their 
‘rights in courts of justice, have never been, nor ean they be considered as costs, 
chargeable to the party cast. It is only taxed. costs which a wafrantor is bound 
to reimburse to his vendee. - -.-- ne cpasarnncedahenese 660% Sas RR gorge 
12. Where a third person is interposed and. sued as trespasser, and dis- 
tarbing the plaintiffs in, their possession and title to land, and. the vendors of 
the plaintiffs are called in warranty, they will be discharged-and released when 
itis shown the action against the immediate defendant is simulated, or when 
the suit fails or is not prosecuted as to him.. -.- Parrott et al. vs. Edwards et al. 336 


EVIDENCE. 


1. Proposals for a vompromise or conversations about it are not generally ad- 
\missible in evidence ; but if any fact or distinet liability is admitted, evidence of 
it may be given, allowing the party the benefit of all the propositions or conver- 
sations whtich took place. mem 
Agricultural Bank of Mississippi vs. Barque Jane,€c. 1 
2. An sgteement proved by the positive testimony of one witness supported 
by many strong corroborating circumstances, will control the price of slaves as 
agreed on, against the price they were subsequently sold for at sheriff’s sale. __ 
: Flower vs. Millaudon, 185 
3. Evidenee which is inadmissible to prove title, may be received to show 
possession by known marks and boundaries, which is good to sustain the plea 
‘of preseription. cpdeye wide < bicceece eh teen avh% v+e+++ + Broadway’s Heire vs. Pool. 258 
4. A witness testifying to the extra judicial confessions, verbally made, of a de+ 
ceased person, is the weakest of all testimony; a8 it cannot be contradicted, or 
the witness convicted of perjury if he swear falsely...-----. Gillispie vs. Day. 263 
.. 5. So, proof by oné witness to a single confession of an aggregate amount 
~ ‘above 500 dollars is insufficient without some corroborating cireamstance ; al- 
though if the witness testified of his own knowledge to two successive loans, or 
sums, amounting together to more than $500, the evidence might be received 
ab sufficient. .... 2... esc cee eee ces Os Gedasaebee Sie llccbd test gees 6000 trees ib. 
6. Rositive testimony cannot be destroyed by the negative proof of witnesses 
who testified that they did not see a certain slave on board defendant’s steamboat. 
Slatter vs. Holton. 30 


7. Aneient plansot a city are admissible in evidence to prove the boundaries 
of lots sold in reference thereto, and the direction of streets so far as they may 
extend, although not including the locus ig quo; and especially when one of the 
parties elaim under those who caused the plans to be nfade. 

Carrollton Rail Road Co, vs. Municipality Ne. 2 . 62 


id. 


~ 
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8: "The acceptance of accounts by the party to whom rendered is prinia facia 
ciadiss lr Ui dicen we for him to show errors. The burden of 
proof ison him............ UE Ae MRE 0s p USS oie’ Flower vs, Millaudon, is 

9. Testimony contained in a deposition must be disregarded which ‘goes to 
show any thing contrary,to or explanatory of a judgment between the partiess; 
but may be proper to prove that one of the parties was in possession of a sepa. 
rele Silat 6 725%, es loaves. ahs tisvessedeeess Skiproith vs, His Creditors, 198 
10. The record of a suit and judgment is admissible in evidence to show it’ 
was rendered against, a party who had surrendered certain slaves to be sold als ag 


though it might be insufficient per se to prove she had title to them.......... vee Oe 


11, Acts or deeds under private signature, acknowledged before the mayor of 
a city are inadmissible in evidence when it is not shown he had authority to take 


the acknowledgments of witnesses to stich acts of deeds....-. 6.6... +6040 ve se iByo 


12.-The record of a suit pending in the Supreme Court of another State is ine 
admissible in evidence when it is irrelevant and tends to controvert a\judgment 
, between the same parties is name apo cie.¢-0 0.0.9 04 09. 60lResib eee «> 4b. 
13. This court cannot receive as evidence in a case, any thing which the 
judge @ guo states in his opinion to have, been proven. An admission of material.) 
facts cannot be proved by any mention in the judge’s opinion, that such, admis- 


sions were made. ----- 2.9.0.99.043 diatnesha 96 clea :++++ Broussard vs. Broussard. 854: | 


14. Evidence not pertinent to the issue may be admitted and the effect :of) ». 
it be afterwards considered. -..+---+-++++ Davis vs. Police Jury of Concordia, 589 

15. In a claim for right of ferry, evidence is admissible to show, the land pur-. 
chased was not worth the price paid, without the right of ferry was attached to 


it. The effect of it should be considered with other cireumstances,.-....--- oes ib, 
16. Where the right of ferry depends on a condition, evidence should be re- 
ceived to show the condition has not been performed....--+-----++++ s+0+see9+ ib. 


17. The’certificate of the commandant, stating that a certain road was made, 
as required by the condition of a grant ‘ofthe perpetual right of ferry, is not _ 
conclusive, ‘but'only prima facia evidence ‘of the fact, which may be contra- 
icted, os cieseceevee lees cvccecccesccccseeessceeress Slide dubs Seev wees e. dus 46. 

18. Evidence is admissible to show that a ferry, which is claimed ‘under an 
exclusive grant from the Spanish government, was in fact kept under the control 
and supervision of the Police Jury.- «++. +.+--+-seeceeeeree eeereeeeeecevens +o 4b. 

19. Instruments of writing, such as grants, certificates, &c., are admissible in 
evidence, without proof of their signatures. They are prima facia evidence; and 
may be contradicted by showing, that they were not acting in the capacity they 


PUPPOPt.-+- cere cee eeeseeenes cence eeeeeeeeeeeeeeesteteeeenneeeesneee sense ‘. ib. 
20. The transfer of a grant or privilege may be proved by comparison of hand- 


writing, when the signature of the witness is shown to be genuine, and he is dead. ib. 


21. The authority of a deputy clerk to issue an attachment, when denied, 


should be clearly established by evidence...........- +++: MM Kown vs. Mathes. 542°~ 


22. Coriversations between the husband and wife out of the presence of the 
defendant, who: was not privy to the sale or transaction to which they relate, 
are inadmissible in evidence..-..--.--+.-see-eeeseeeses Blanchard vs. Castille. 362% 
23. Threats and undue influence of the husband, to indree his wife to‘sign 
an act of sale of her paraphernal property te B., even if sufficient to annul it 
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av Paes 
as between them, cannot affect the rights or be given in evidence against C. op & 
bona fide purchaser from B,.-.-..-2+eseeeeeesaccees .. Blanchard vs. Castille. 362 


*gi. A third person wito did not sign a notarial act of sale, although it ex- 
presses on its face, that the price was paid by the vendee, in cash, may show 
by parol evidence, that in fact it was paid partly in cash, which he advanced, 
and by his note for the balance..-.....---++--++-++-e+0. Benoit vs, Broussard. 387 
"5. Where the testimony of the witnesses is contradictory and the evidence 
nearly: balanced, the opinion of the judge a quo will have great weight...-.---- ib. 
26. Parol evidence is admissible in contradiction to the written statement of 
thedefendant, intended as a settlement between the parties, and also of title to a 
slave, under the pleadings alleging fraud..-.-...-+..-.- Brownson vs. Fenwick. 431 
27. Evidence taken down at the instance of the plaintiff, cannot be stricken 
out,: on the cross-examination, on the ground that it contradicted or went to 
explain a written contract and was inadmissible. The motion to strike it out 
eame too late; the objections should be stated when the testimony is offered. 
. Huey vs. Drinkgrave. 48% 
28, Parties are not to be controlled in the order in which they adduce their 
proofs on the trial: so in the transfer of a note, the defendant may examine ~ 
witnesses to prove the existence of equities between the original parties affecting 
the consideration, and afterwards to show by evidence that the plaintiff took the 
note with a full knowledge of their existence........-.-.-- +++ Jones vs. Young. 553 
29. The general rules of evidence established by the Louisiana Code .! 
be considered as applicable to all contracts whatever. 
Waters vs. Petrovic & Blanchard, 482 


FACTORS AND COMMISSION MERCHANTS. 


1, Where factors accept a mandate to receive produce and make insurance on 
it at the instance of the shippers, they are bound to pay his draft on it, instead 
of imputing the proceeds to the payment of debts due them by the former owner. 
They can ouly apply the surplus of the proceeds of the cargo to their own debts 
after payment of the draft drawu against it. 
Zacharie & Co. vs, Rogers & Harrison. 223 
2. Where a commission is charged for accepting, none can be claimed, or a 
like commission charged for advancing, d® the same sum or transaction. 
Taylor, Gard:ner & Co. vs. Wooten, 518 
3. A promise by defendant to send plaigtiffs his crop, or in default, to allow 
them a commission on its amount, having no other consideration than the ac- 
ceptance of a draft, for which a commission is already charged and allowed, isa 
nudum pactum, and will not be enforced.-----+--+++.esseeseereesereteereees ib. 
4. Where the.owner of property places it in the hands of a third person who 
makes advanceson it by drawing a bill, the drawee and consignee cannot appro- 
priate it to the payment of his debt against the owner, until the advance-is-paid. 
Zacharie& Co. vs. Rogere & Harrison. 218 


FRAUD AND SIMULATION. 
1, Where land is alleged to have been conveyed with a view to give the vitae be 
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an apparent title, to enable him to recover in a petitory action ; that the vediaae ee 
were to have one-half when reeovered; and that no price was oy 5 eral aa 
such a stipulation can only be shown by a ecounter-letter. 
’ Delahoussaye’s Heirs vs. Davis’s Widow and Heirs, ni 
2. A simulation not fraudulent cannot be proved:-by parol, as betweeff the par-" 
ties; and if fraudulent as to both parties, the law gives no action to enforce + 
such contracts, eenckene de dane on THTTTTIT ree a6 céwence ets €0bs ve Ibe! 


FREIGHTS AND VESSELS. ‘ 


1. The freighters of a vessel under charter party, have no claim on the owner 
for damages, alleged to have been occasioned by the accidents, &c., of the 
voyage. There is no privity between the freighters, who contract with the char- ~~» 
terers, and the owner.:----- Agricultural Bank of Mississippi vs. Barque Jane. 1 

2. The payment of privileged claims against a vessel, does not subrogate the | 
persons paying, as privileged creditors, when there is no conventional subroga- 
“GEOR. < come cvcccpcccssccecccecccece VOOR ede eronacoeocesnseangas dhomntice seses Bboy 

3. The master of a vessel, even under charter pasty, is bound to consult the 
owner, in the home port, when necessary or extensive repairs are to be made... ibe. 


INJUNCTION. 


1. Bhe debtor alone has a right of enjoining proceedings under executory. ,, 
process without giving security. His vendee or the third possessor of the mort- _, 
gaged property CAMNOL.« oe cece eereansseeetsesceees Pepper et al. vs. Dunlap. 491 

2. On the dissolution of injunctions the damages should only be estimated on 
the amount actually due at the time of granting the injunction, or the swum ac- 
tually enjoined, and not on notes or instalments of the same debt becoming 
due during the pendency of the injunction ap eh 0c ed'ceecsoceteehtes ces shaaasea + ib. 

$. The plaiptiff in injunction, who is non-suited, is entitled to a suspensive 
appeal on giving his bond for the amount of the costs, and one half over. 

State of Louisiana vs. Judge of the First District. 167° 

4. In an injunction case to restrain the adverse party from taking out an order 
of séizure and sale, when the plaintiff is non-suited, a writ of prohibition will 
be granted to the judge a quo, prohibiting him from proceeding to allow the 
order of seizure, until the party is heard on his appeal.-------+--+++++++ revere OB, 

5. Such as the injunction originally was before the judgment of non-suit, so it 
remains until the appeal is tried; and ho proceedings can be had until it is 
finally decided in the Supreme Court... ...-ceccceeccecccsccesccacccceccses Oe 

6. Interest on the dissolution of injunctions cannot exceed ten per cent.; if 
the judgment enjoined bears ten per cent. interest ; all above that sum which is 
allowed must be in the;way of damages if the injunction is dissolved. 

R. McCarty vs. J. P. McCarty. 300. 
7. Where a judgment, which is enjoined already, bears interest atten.per 
cent. per annum, no farther interest can be allowed on a dissolution of the in- 
Jametion.. 66... cece e tee c enc ccececeeccenccecccsseeccees sSmith v8. Brownson, 318 
8. Interest on the dissolution of the: injunction may be increased to ten per 
eent.; but whatever else, that may be allowed against the plaintiff and his surety 


in injunction, should be given as damages.....0....ccceceseescoegeedescesces Dar 


. 
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ry On the dissolution of injunctions under the statute of 1831, this eendenen 
has sometimes allowed as damages, the expenses for professional services, which 
the creditor enjoined has incurred in setting the. injunction aside, when im- 
y obtained... ....,..+0+++++.--Melungon’s Heirs vs. Robichaud’s Heirs. 357 
10.. The d@fendant in injunction enjoining his order of seizure and sale, 
changes the proceedings from the via executiva to the via ordinaria, when 
he prays for judgment against the debtor. In cases of this kind no damages 
should be allowed, and judgment must be given as in an ordinary suit. 
McMillen vs. McKerroll et al. 372 
11,. The courts will not assess damages on a plea in re-convention, in'a 
suit by injunction or sequestration. The party must take his remedy on the 
honds given by the plaintiff in injunction...............+.Patin vs. Blaize, jr. 396 
112. Damages for the wrongful.suing out an injunction may be claimed in 
the same suit, under the provisions of the ‘act of 1831, in cases embraced by 
this act; but from its wording it seems to apply particularly where judg- 
ments are ENjOINed....ccseeseceroevsrrcrecceccsscssnvecesecorececececcvers IDs 
"18. When it appears in the progress of the trial, that a payment is made 
of part of the debt; although the injunction may have to be dissolved for 
want of an allegation of payment, yet a new one for the amount should be 
granted and perpetuated.........s0+++eeee+ +++» +Woodburn vs. Friend et al. 496 


14. Where the party is entitled to a new injunction instanter for a part of tite 
deht, on the dissolution of the first, he will not be mulect in damages,..........° ib. 


INSOLVENCY. 


1. An insolvent debtor may make valid sales of his property at any time be- 
fore actual insolvency, when no preference is given to any creditor over others. 
. Crocker, Syndic, 9c, vs. Champlin. 12 
2. The oath.of an opposing creditor is not necessary to his opposition made » 
to the appointment of a syndic....+.+++++++++Girard et al, vs. Their Creditors. 246 ° 


"3. The syndic cannot claim the reversal of a judgment, which reduces his 


claims on his tableau, and when he and none of the creditors, whom he repre- 


sents, are aggrieved....---- peeeseges Ferguson & Hall et al. vs. Their Creditors. 278 
4: So where a creditor’s claim is reduced from a privileged to an ordinary 

ane, and he does not appeal, the syndic representing the mass of creditors, who 

are benefited, cannot appeal or have the judgment altered....---.-+++-+++++e0+ ib. 
5. A privileged claim of the vendor will not be allowed on the goods of the 

insolvent, mingled with an old stock, and when they are not identified.......... ib. 
6. Where it is not shown or does not appear, that the insolvent was a merchant 

ortrader, or ever kept any books, he will not be denied the benefit of the in- 


solvent laws, for not depositing any books in court... .. Wilson vs. His Creditors, 33 


7. When the evidence of the debt and writ of arrest are produced, it is suffi- 
cient to show, the debtor is in actual custody ; to entitle him to the benefit of the 
law for the reliefof debtors in actual custody........sssecsecececcseccessens IB. 
.8. Where ‘the debtor makes a cession of his property, which hasbeen se- 
questered, it should be delivered up to the syndic to be sold; the privilege or 
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claim of the suing creditor being preserved on the proceeds; and the wequesinis\ "os 
tion is eomsequently cavcellled.......++++++++++++++Duclerevs.. Crebassol et ale of 
9. It is necessary to allege and show, that an absconding insolvent debtor was. 
amerchant or trader under the act of 1826, to. sustain an action for a forced ): 
surrender. ‘The allegation must be made in the pleadings, in orderto letin..... 
evidence in proof of it.........+se+eeeedee+ + Shakespeure et ul, va, Saundere,,.92+ 
10. A sale by the futher to his son not a creditor, of his estate for a sound. pricey. ji); 
where there is no privity between the latter and the creditors of his father, an@ ©, 
none between the father and the creditor:, is valid, although the futher was ine: +i») 
solvent at the time, and the son agreed and did apply the price to the payment.of +. 
a portion of the creditors. Nor is the mere relationship of the father and ‘som: /\i!»; 
evidence of fraud.........0.0.seeeeeee+ee+ Maurin & Co, vs. Rouguer-etah 50% 


» 900 


INSURANCE, striae 


1. Where the insured sells the property covered by the policy, ard'afterwards °””” 
takes it back on accountof the non-payment of the price, and is in possession at 
the happening of the loss, she wilt recover, although a clause in the policy pro- ~' 
vides, it shall be void in case of transfer or assignment, without the consent of '*'™ 
the insurers. ....-.-. voreees Power, tutrix, &c. vs. Ocean Insurance Company. i 
2. By the implied resolutory clause in her sale, the plaintiff was restored to va 
the posession and ownership of her property before the loss, av if no transfer 
had taken place.. -.-- bite wile Balgtinie Od deh dd wise cd Situ b6 SOA OPES UTE ae 
3. It is sufficient if the insured has an interest in the property, at the time of ~” 
insuring, and at the happening OF the LOSS, «bec e ie lide eee eee ete c eee des » $b, 7 
4. The bill of lading is sufficient evidence of ownership to entitle the shipper 
to recover the insurante, even agairist the testimony of witnesses to the contrary. 
Page vs. Western Marine & Fire Insurance Co. 


5. A fair and bona fide sale of damaged property, under circumstances, that 
render its shipment to the port cf destination impossible, except in a very . 


damaged condition, is the best that can be done for all concerned, and the under- " a 


writers cannot complain........sseccececeuccsecceseveccs Seusetispectesccqge 
6. The master of. a boat or etal, stl eda is damaged by the pétile iis 
sured against, so as to render its re-shipment inexpedient and unprofitable, has — * 
. authority to sell it for the best price at the pluce, and for the benefit of all con- “ . i 
cerned... i.eseereseeeee e+ Vaughan vs. Western Marine & Fire Insurance Co. « 
7. The effect of a valid abandonment of the object or property insured, is to 
transfur it to the underwriters, who take the place of the insured. 
Hooper et al. vs. Wh'tney. WT 
8. The underwriters are subrogated to the rights of the insured by the / “; 


bengali? which also goes to include the spee recuperandi.........+++- abi “- 
FF the inte 


9. So.a sale of a vessel at the port of necessity by the master under necessi- | 
tous circumstances, vests the purchaser with a good title. The insured, after ©» 
abandonment, cannot set up any claim or maintain an action against ous ssf 
chaser to recover her.--+--++ POevEReT ere eee ee reeerere re reer eee Te eee ee TT Oa 
10. Memorandum articles are liuble tone constructive or total om 90 og ‘ 
as they continue of any. value ; although they are so damaged as to be rendered . 
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absolutely of no value, still if they remain in ypeci¢, ot“ eit "be designatea ty” 
the same name, the underwriters are not liable for a totdl’Toas, 
Skinner & Kennedy vs, Western Marine '&'Fire Insurance Co. 273 
11. So where a boat loaded with pork in bulk, some flour and beans, was partly 
_ eonsuthed by fire, but the bottom floated on to the port of destination, with about 


' -1Ppercent. of the cargo of pork; it being much roasted and barbacued, but 


still recognized as pork: Held, that the insurers were not liable for a total | ib. 
12. The faetef the property of the insured, being purchased by his son 
sale made by the master of the damaged cargo, is not sufficient to prove that ! 
purchase was made on account ofhis father, or in any manner to affect the 
validity of the sale.. +» Vaughan vs. Western Marine & Fire Insurance Co. 276 
4%. A‘competent crew is necessary to the sea worthiness of a boat or ship; but 
if one is provided, the occasional absence from the vessel of a hand or seaman, on 
the business of the voyage, does not defeat the policy; especially when his pre- 
sence could not have prevented the accident. 
Caldwell et al. vs. Western Murine & Bire Insurante Co. ‘42 
14. A strong case of necessity is required to justify a master in selling his boat 
or vessel and cargo, if other means of saving either be within his reach. But 
where he acts with fairness, and uses all proper diligence to save both, he will be 
justified by the necessity of the ease, in selling both the boat and cargo..-.-...-. ++ ib. 
15, The master of a boat, whose cargo is materially damaged by one of the 
perils insured against, is not botind to wait a great length of time, at a heavy ex- 
pense, to overhaul, repack and reship the cargo, when but little or nothing would 
be saved," He may exercise a sound discretion and sell it in its damaged state for 
the best price and benefit of all concerned. 
Robertson et al. vs. Western Marine & Fire Insurance Co. 227 


16. The purchase of pfoperty damaged by the perils insured against, by the 
owner, who has heen insured, is illegaland has the effect of revoking his abandon- 
ment, and turning the total into a,partial loss, which is ull that can be recovered. ib. 

17. After abandonment the insured becomes the agent of the underwriters, and 
vanling in that relation, he cannot purchase, except with the consent of his 
principals, The master and owner both become agents of the insurers, on 
Athundonment, «++. cecr ce. sees cecclhewsceece seeceecercecceeercersceneceecens tb. 

18, Custom or usage in the fete 4 of owners buying in their property, when 
sold as damaged for account of the underwriters, cannot justify that which by the 
law of insurauce has been held to be unlawful..... ...-++--eeeeee ceeee Seis vive’ tb. 


INTEREST. 


1, Where notes, given for the price of property producing fruits and 
fevénties, are by agreement or otherwise to remain deposited and payment sus- 
pended until defects in the title are cured; on their restoration, payment of 
the interest arising er-mord will be decreed, as a compensation for the fruits of 
the thing sold, when it remained in the enjoyment of the vendee. ~ 

Ball et al. vs. Le Breton et al. 147 

&. The:purchaser who-wishes to relieve himself from the payment of interest, 


@] 80% ‘avail himself of the faculty given him to deposit the price due by him..-. ib. 
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3. Legal interest ftom judicial demand on liquidated claims will beallowed, é, fr 
‘when the party was first in delay,.-+-+++-+eeesreeeeens Brownson vs. Fenwick, 4$i ’ 
INTERVENTION. | 
1.,Intervenors have no right to come in and contest the jurisdiction of the 
vourt,in which the plaintiff had a right to sue. They must take the case as they” 
Gnd fey and if their interests are effected, it is the result of their own acts, © pr 
2: Kenner & Co.’s Syndic vs. Holliday et‘al: 15h we 
JUDGMENTS. ae Es 

1. Judgment affirmed with the maximum of damages for a frivolous appeal.” ” 

 Kolligs’ brothers vs. Meeks. % 

2. A judgment which has become definitive, ‘Cannot be set aside by consent of 
parties, especially when all the parties interested are not present; nor can an , I 
attorney deprive hig,client of the benefit of his judgment without a special lan 
power to do 80.-++--+0++++seees Morgan, Dorsey & Co. vs. Their Creditors, & ae 

3. A judgment homologating a tableau of distribution is one in favor of each — - 
creditor to whom a dividend is assigned; and has the effect of res judicatain 2 
relation to the proceeds or money in the hands of the SyNdIC,. +--+ sees ee ees ~ fF den 

4. Judgment affirmed; the record being imperfect, so as to preclude an | proj 
examination of the case on the merits....--.-.- Beach & Co. vs. Wagner et al. % | tien 

5. A judgment obtained in the last resort is final and conclusive between the» actic 
parties to it; although it may not be so as to third persons: nor can a change 3. 
by the common debtor making a surrender, affect the rights of the judgment |. hen 
creditors, who have a privilege or mortgage on the property ceded. , year 

Skifrwith vs. His Creditore, 19 ~ elare 

6. In a petitory action when the defendant exhibits the best title, he will’be their 

entitled to final judgment in his favor, and'not merely one of non-suuit, © 4. 
Guidry vs. Wi ode, $34 i secre 

7. A judgment which states that it was rendered by consent of parties; are | 
especially when it does not appear the defendant ever was cited or made a the c 
party to the suit, is iMewal........ cee lve cceceeees Broussard vs. Broussard. 34 § 5, 

“8. The case depends entirely on facts and caleulations made by Auditors and, regis 
the inferior court, which ate approved and judgment affirmed. ed as 

Parry vs. Hannon, a ? e 

oy or lot 

JURISDICTION. wamb 

"i A married woman may sue her tutor, in the Court of Probates, for the, neral 
balance due her} and maintain the action with the assistance of her husband, 16th 
on a note given in his name, as her agent, for a part of the sum coming to her, 7.1 
Thibodeaux vs. Thibodeau. Wh" ma 

2. This court will take jurisdiction of a suit for separation from bed abe a éoe 
board, although the matter in contestation is not appreciable in money, or does | the lay 
not consist in a money demand exceeding 300 dollars.,.....Rowley vs. Row! ‘aw’. 








5. The law expressly gives the courts jurisdiction in cases of separatié , 
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‘from bed and board, and in actions of divorce; and this court will not hesitate .: 


. act under it, when they have not the slightest doubt of the constitutionality 


Of the law......svecavvceverceveseccees Coo eo ee Ree eeK eRe eehbeeesessbesecd 557 


JURY, 


1. When an important fact which is submitted toa jury, is hot positively 
proved, but only inferred from the evidence, their verdict is entitled to great 
weight, and will not be set aside unless manifestly erroneous. 

Vaughan vs. Western Marine and Fire Insurance Co. 54 

2. The verdict of a jury in a. case depending only on facts will not be dis- 
tarbed, when not manifestly erroneous..........»JVott & Co. vs Kirkman etal. 14 


LANDS AND LAND LAWS. 


"1, Admitting the plaintiffs are ‘owners of the upper end of a larger tract of 
land, yet if they show no location by an authorized survey embracing the locusin 


_quo, they cannot maintain an action even of trespass against-a possessor so as to 


oust or disturb him......-.--- seecceeeeees _»«» Hornsby’s Heire vs. M‘ Dermott. 304 
2, The certificate of purchase from the register and receiver is not final evi- 

dence of title out of government, when it is shown the entry and purchase was im- 

properly allowed; although generally such certificates are considered as sufii- 


sient evidence of a sale from the government as to form the basis of a petitory 


DERM noc onesie aperes.ccncrphbecentcescgepeccacovescabiss de Guidry vs. Woods. 33% 
3. The register and receiver are to decide on the fact whether the applicant 

for a pre-emption is in possession and has cultivated the land within the previgus 

year; but if they undertake to grant a pre-emption to land, which the law"de- 


- elares shall not be granted, they are acting on a subject matter clearly not within 


their jurisdiction. aaah Mee, oct. dhe’ acta ninth dba adil Gas Read dia a or ee a on 4b. 
4. The commissioner of the Genéral Land Office under the supervision of the 


secretary of the treasury, has the power to declare what lands, according to law, 


are liable to entry or location by pre-emption rights or floats; and may cancel 

the certificate of the register and receiver in this respect..----+--+++++++-+0++ » tb. 
5. The evidence and deposition of the land commissioner, of cancelling the 

régister and receiver’s certificate of land, not liable by law to be sold or enter- 

ed as pre-emption rights or floats, is admissible in proof of these facts..... ... #. 

6. Fractional townships fronting on water courses are surveyed in small tracts 

or lots of about 160 acres each, and numbered, but the lot or fractional section 


numbered 16, is not designated by law as school lands. It is only under the ge- 


neral Jaws, and where the township is surveyed in square sections that every | 
16th section is reserved as school land...-...-Barton’s Executrix vs. Hempkin. 510 
7. In fractional or irregular townships on water courses the secretary of the 


Sigh. treasury is required by law to select and designate the school lands.....+++.».+ ibs 








8. The chief clerk in the general land office, being designated by law to act 
a commissioner in ease of vacancy, &e., he is therefore an officer known to 


a the law, to be recognized as such and presumed to be acting in accordance with 


awl. cess caeees See eeeeese eter eseseeed eee eeoerheaeeese ees oe enereraeserere i. 
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9. Registers nd receivers are to decide on the facts and suff.ciency of pi oof 
in cases of pre-emption when no fraud exists; but if they sell land corn 
from sale by law, their acts are void for want of authority. 
Burton’s Executrix vs. Hempkin.’£10 


10. The commissioner of the General Land Office may at least suspend if not — + 
annul titles granted by the register and receiver, until Congress or the courts 
Obie We Nc hed bio. ak. os ceeds bnekao wip Aus ts idle vc © Reals CES as Cease coe NOD . ib. 

11. The: mere statement of the commissioner of the Gesic Land Office that» 
he has cancelled a certificate of purchase given by the register, &e., is not an. 
eviction which should rescind a salé tetween third parties,.....-+..+++++++e00s ib, 

12.-It is essential to the validity of an entry that the land intended to be ap- 
propriated, should be so described as to give notict of the appropriation to 
subsequent BOGRROEE. «55 cee ccc cc ccdeccctevcccccccess .Patin vs. ‘Blaize, Jr, 396 


1, Remedial’ statutes or laws have no extra-territorial effeet or operation. ; 


Briggs, Lacoste & Co. vs. Campbell, 594 


2. The interpretation of contracts depends upon the foreign law; but the 
remedies by which the obligation resulting from contracts are sought to be en-' 
foreed, must be according to the forms and law of the place where the re- 
MeEAY 18 SOUGH.----. oes e rece reece cee e eer cee reece ens eee ees cease eeereeeees . 

3. The last article (3521,) of the La. Code, which repeals all laws in every 
caée provided for in the Code, itself, applies not in every particy'ar instance or” 
cause, but to every category or class of cases, or subject matier upon which» 
the Code contains a kapha oar and abrogates all previous laws on these 
subjects.- oe seeeees -» Waters vs. Fetrov'c & Blanchard. 584 

‘4. This ¢ court has held (in 5 La. Rep. 493,) that part of the act of 1808, re- 
lative to proceedings upon prison bonds was still in force, notwithstanding the 


repealing act of 1828, and the Code of Practice. ....++.....+0+.+.0+05 Se eeeees ib. 


LEASE. 


1. Interest cannot be recovered for rent arrear, from the time it béeeame paya- + “ 
ble; but only from judicial demand. -.-.---++++ +: Perret et ux. vs. Dupré et al, SM 
_2. Soa party is not bound to repair the leased premises when it can only be 
done by erecting new buildings. The adverse party may annul or put an end to 
thee lanes, o> ves0.o9000 diaia dno 9,40 e10.40 <ibn.sipininese.s. 40.0.0 ep aan,9a and, Shh e oaacihes ome 


MINOR. 


1. The father or mother of a minor, or pérson in whose charge the minor is 
left are responsible for the injury he may do to another; but this responsibility 
is based on the ground that the person having contrel of him” could have 
prevented the act and did not; and is responsible for neglect. 
Cleaveland vs. Mayo et ux. 414 


2. But where a siden: having control of a minor, causes or cOmmands him 


td commit a crime, or an act causing damage and injury to another, stich 


, 
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person is responsib'e as having committed the offence, altho17h an irrespons ble 


person has been interposed, ere ee Cleaveland vs. Mayo etux. 414 
$. Where a person has treated with a minor, he cannot plead the nullity of 
the agreement, when sought to be enforced after the disability has ceased. 
And :rson’s Administsator vs. Birdsull’s Adminis.ratrix. 441 


MORTGAGE AND PRIVILEGE. 


1. A third pure’ aser of an estat», subject to certain mortgaves, which she s+ 
sumesto pay, c*nnot set up her own claims in opposition to the mortgage cre- 
ditor on said estate..........-...-. Kenner & Co’s Syndic vs. Holliday et al. 154 


2. Where notes are given in renewal of those sued on, although such re- 
newal may not operat> a novation, so as to affect the mortgage by which ulti- 
mate payment is secured, no recovery can be had until the new notes are j,ro- 
Muced.++ +++ see ee cece ce ceceees —_—-: -++++ Plicque & Le Beau vs. Perret, &e. 318. 


5. The value of the hire and use of slaves, mortgaged and put in possession of 
the mortgagee, to indemnify him against an endorsement, will be allowed in 
eompeusation of the amount acti ally paid by him as endorser. 
Hutchings’ Widow. and Heirs vs, Johnson’s Heirs. 437 


4. A mortgage executed ‘by the maker of a nv te, ta secyre the endorsers, be- 
comes null when there are no steps taken to fix their liability; and the transfer 
to the holder of the note after the endorsers are cis for want of protest 
and notice, confers no rights.on the transferee..- - . -»Peets vs. Wilson. 478 
5. The fact of an endorser taking a murtgage aii ee sida’ of a note to ig- 
demnify him against loss, dues, not dispense with demand protest and notice. iby 


NEW TRIAL. 


1. Anew trial should not be granted, to enable the party to prove the tender 


_of a slave in a redhibitory action, on the ground of an oversight in his counsel to 


prove it on the trial, when it does not appear, any diligence was used to procure 

proof. i tiie ic NS bo LWd sen Wls oe hanes ith bee Hess Houghteling vs. Fisher. 475. 
2. The discretion of the Supreme Court, to remand causes for a new trial, 

will be exercised only in extreme cases, when the party has shown due dili- - 

gence and is guilty of no laches..++++++++seeereeerrececeeeneeeeer ones seeee abe 


NOVATION. 


1. Where notes are given in renewal of those sued on, although such renewal 
as between the parties may not dperate a novation, so as to affect the mortgage by 
which ultimate payment is secured, yet the plaintiff cannot recover without pro- 
ducing or satisfactorily accounting for the notes given in renewal, . 
Plicque & Ieheaus vs. Perret, Ee. $18 


) OBLIGATIONS. | 
1, Where persons representing a succession executed their notes to the erg-_ 


# 
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ditor for the original debt due by it and secured by mortgage, their obligations 


is in the nature of the pactum constitute pecuniz, engaging their personal: 
ability, that the debt should be paid within a certain time, or the.creditor be... 
at liberty to seek payment according to his original right on his mortgage. Pe 
‘ , MeDonogh vs. Relf & Zacharie, &ec. 109 
2. If the new obligation be for more than was legally or actually due on the © * 
original one, the mistake being discovered, the pact or new obligation is void 
pro tanto for want of a debt which was the foundation of it..-.--..+..- teeeee > 
3. The recognition of a debt is always to be understood with reference toa ©; 
primordial title ; and if the party is obliged further, or otherwise than as the 
primary title imports, on showing the error he will be relieved....--.-..-... ib, 
4. So where R. & Z. being heirs of a succession and administering it as | 
executors, gave their notes to the creditor by the original debt and mortgage, — 
who reserved the right to go upon the mortgage if the notes were not punctually 
paid, and did so after the payment of the first notes and in which, the debt was 
ascertained by a judgment to be much lese than the amount for which the new 
obligation was given: Held, that there was error for this amount, and the new 
obligation can have no effect......-..s.eeseecserersescereesecesersesseene ss ib, 
5. Burtanp J. & Mantin J. dissenting. The failure to give notice of the 
extinguishment of a mortgage, did not forfeit accruing interest; it only autho- 
rized a suspension of payment. Interest still runs in such a case, although not 
exigible. ble OFRWS oe eo Bic ce vce veces cnseavbacccoveccecscene gewoege _ AE es « ibs 
6. If-it be of the essence of the pactum constitute mie that there should eg 
be a pre-existing debt, it is only to distinguish it from a ation ; but it suffices 
if the debt, the payment of whieh is promised, should ‘a due in foro con- 
scientiz ; and that there should exist a just subject for payment, although it 
may be in foro legis declared null........ecceseccesececcesecccecseccconne ODs 


PARTNERSHIP. itp ee 


1. Where a party has made himeelf liable to creditors by dealing with the 
firm, ‘although not a partner, and has been ‘compelled to pay a partnership debt ~ 


to a creditor, he will recover it back from the firm,.....Flower vs. Millaudon. 185 | 


2. All the partners in a commereial firm must join in an action or obligation , 
due to the partnership; and on the dissolution of the, partnership by the death. .... 
of one of the partners, the surviving ones must join the representatives of the .. , 
deceased, or obtain authority from the proper tribunal, before they can sue for 
a partnership debt.,....-+++++s++++ee+rs scan bias ..+-Hyde et al. vs. Brashear. 402% 

$. The incapacity of surviving partners to sue without obtaining authority 
or joining the representatives of the deceased, need not be specially denied. 

It may be assigned for error.....ccccccccecccecccccccevaceaccecnccecsencs SOe: 

"4. The representatives of the deceased sides sit e joined, or authority 
from the Court of Probates obtained, in a suit by the surviving partners, due 
the partnership. ...............+.-Babcock, Gardiner & Co. vs. Brashear. 408 


ges age PAYMENT, 
1, Oompensation and payment must be specially pleaded to enable the de 
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gee? GE 
fen“ant to rake proof of ei’her...........2000000++MeKown vs. Mathes 24 


2, But an amendment setting up the plea of payment and compensation, 


_ eomes too late after the trial commences and the jury are sworn.........600.6: ib. 


3. A receipt of fall payment by the original payee to the maker“of a note, 
offered against the holder, will be disregarded when shown to be®collusive, 
and whe., it is contradicted by other evidence..........Bienvenu vs. Segura. 346 

4. Where the creditor does not suspend his execution so as to put it out 
of his power, or the surety (if he pays,) to pursue the debtor, it is no prolon- 


+ gation of the time of payment. .................. Woodburn vs. Friend et al. 496 


POSSESSORY ACTION. ° 
1, In a possessory action the civil possession of the plaintiff, preceded by an 


' getual and corporal detention of the thing, will suffice, as it allows him the benefit 


of the previous ¢ rporal possession of his author.-------- Ellis vs. Prevost et ul. 251 

_2 The court do not recognize tle doctrine, that there is but one kind of pos- 

session ; and that civil possession will suffice in ail cases in possessory actions.--- #- 
3. Possession is acquired by the actual and corporal deteution of the property ; 





_ this is natural p< ion or pt ion in fact ; and it is preserved and maintained 


by the mere will or intention to possess, and this is civil poesession or possession 
in right. SERSU GORE OUS! RES EROS ETERS TEEN Oh GGe webhhe bea eee sa Sip Le ERGY SF ib. 
4. So where a,per-on is disturbed in his possession, he has the right, within a 
year and by virtue of his civil possession, founded on his previous corporal. and 
actual possession to jnstitate the possessory action, to recover it...-------+ ++ tbs 
5. The person claiming by possession alune,* without showing any title, must 
prove an adverse possession by inclosures, and his possession cannot extend 
beyond. 6 PER EE ESET) PL PPR rE RE epee rie Saree Ellis vs. Prevost et al. 521 
6. Where a citizen peaceably takes possession of a portion of public land or 
domain, to which no private claim is set up, and improves it, none but the govern- 
ment can disturb him in the”possessiun of what he has actually inel sed. 
Miller vs. Lelen. $31 


7. Where the vendor and vendee live in the same house, possession follows 
MRL LES a vie aps c.c0 80 cued ook SUR const geeuee-s Kemper’s Heirs vs. Hulick. 349 
8. So where the son was posséssed of a slave, who was assessed in his 
name, and lived in the common dwelling with his father at his death, and his 
widow took the slave with her when she removed: Held, that she was the legal 
POSSESSOL, «+--+ cere eee e ec ew eee er eee e eden rene eece ners cere naseaseresnesens ib. 
9. The. plaintiff is not bound to show a perfect title to recover against a 
trespasser without title, provided he has actual possession, When a civil 
possession is relied on alone, the title must be prima facie, such as would be 
translative of PPOPErty.. ++ + ese ee reece cer eeerereeenceees Patin vs. Blaize, Jr. 396 
10. Title papers are admissible in evidence in a possessory action, to show 
the extent and limits of the plaintiff’s possession ; although no inquiry can be 
had as to the validity of titles in this action..............+.. Leeomte vs. Smart. 484 
11. Where a person takes possession of land: under an apparent title as his 
oom, slight cote wild Yn. sacsived as: evidence of an. intention. ta taba 
possenabon, «0 6668. 6: bh OF DOD GALS. BIVENS FF. eA oe RAD Re ae Ye gh iB. 
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‘12.But where a man without any pretence of title, goes upon land claimed 
by another, he must show unequivocal acts of possession, more than ‘a year,to 
maintain the plea of prescription. .....+.....+. Wee oeccedenaeetediwe oot ateil ++ 484 


PRACTICE. 


an Signatures to the notes and checks sued on, are admitted by the plea of the 
geueral SLCC E CCT TER TT TTT Beach & Co. vs. Wagner et al. 86 
2. If the pleadings state the non-residence of the plaintiffs, their absence and _ 
right of their attorney to make affidavit for them, will be presumed, when the r 
contPary is not alleged or shown,...+.--- Ree ee eeenseers Austin et al. vs, Latham. 88 


3. It is entirely 9 discretionary power in the inferior courts, to order a case to 
be sent before auditors, to facilitate the trial of causes by the investigation of ac- 


GEMM TESTS Oe oC UY NOU CRUED 06 bbs c RECs cee NECses eb Guinault vs, J.e Carpentier. 238 
4. Where the verdict of a jury appears manifestly erroneous, the cause will be 
POMC TOF A DEW Binds. oo ei ek ce els CEES CRIN EES Lecce cc ccc cccmecccsonc ten ib. 


5. , When the judgment of the court is confined to the points filed or raised in 


the argument of the ease, it will not listen to an application for a re-hearing on § - 


other grounds, suggested after the cause has been decided. 
Caldwell etal. vs. Western Marine & Fire Insurance Co. & 


6. Where the plaintiff failed to make out her cage by full proof, the court 
on consideration, set aside the non-suit and remanded the cause fora new 
trial Pere rrer ery Tet OT REE Ce Barton’s Executrix vs. Hempkin, 517 
7. Ina petitory action, when the defendant exhibits the best title, he will be en- 
titled to final judgment in his favor, and not merely one of non-suit. 
Guidry vs. WoodsesB3, 
8. It is not enough. that a party renders his rights and claim probable in a court . 
of justice ; he must make them legally certain... -.- Skipwith vs. His Creditors. 198 
-9. When all the promises and contracts are set out in the pleadings, if any one 
of them will authorize judgment, the court should render it. Irrelevant or useless 
matter does not vitiate the good,.-++-+++. +++. +++ Rawle etc. vs. Skipwith et ux. WHT 


10. ‘The party having the legal title may sue for the benefit of whom he pleases; 
in the same manner as he might dispose of the funds aber judgment, if he sued in 
Ril MA MRL SLY Sse ap es lcs SW ON one's cigs Wiaieldteletisiy WSS gabe Oleg bc aan id. 
11. Where a case is dibebiecd on an exception in limine litis, the Supreme 
Court cannot examine it on its merits. It must be remanded fcr a new trial.- ++- ibe 
12. Where the_plaintiff makes that hardly probable, which he was bound to _ 
make certain, and where there is a verdict against him, he is not entitled to be re- 
lieved; but if the verdict is against the defendant, in sucha case a new trial : 
ought to be granted, g See veeeeccereereswecereneeeecorcees Barrett vs. Bullard. 281 
1S. Where the evidence does not support the charges ina physician’s bill, the 
court will give such judgment as may appear reasonable and equitable from the 


proof and circumstances of the case..--+-+++-++++0+eee+ Lefebre vs. Lastrapes. $58 t 


14. A slight variation in setting out the name of a corporation will not affect 
the right to maintain the action..---..+.++-+++++++ -+-Ganal Bank vs. Fisher. 365 
15. Persons responsible for a trespass or injury in different capacities need «»- _ 
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fot be joined i in the same action, although if liable in the same way, all must * 


de joined as if a jointaction...--..+<ese+++esseeee Cleaveland vs. Mayo et uz. 414 
. 16. Where the quantum of damages is not proved or is left ddubtful, the 
tase will be remanded to ascertain them..-.---.--- Riggs vs. Duperrier et al. 418 
17. After a judgment by default, and answer to the merits, an» exeeption 
denying the defendant’s capacity to be sued as administratrix, is not ailmissible. 
Cueevers vs. Burke’s Acministratriz, 429 
18. Where a case comes up on a judgment of non-suit in which there was no 
trial on the merits, oF bill of exception taken, this court cannot go into 
the PROT IRD, 5 60 vis ooo 0s 8g wien he wW we W eed oo Wika bbls b's o's uie's svvin s hades ShW Wikies bale ab- 
19. When a demand is afterwards sct up for serviees growing out of a trans# 
action already settled between the parties, for which no charge was made, and it 


: fs not shown the settlement was. erroneous, it will be presumed the services 


were gratuitous. TRELTEREERET IEE CR EREEIEI ELE S Pee Brownson vs. Fenwick. 431i 


* 
PRESCRIPTION. 


1. Evidence which is inadmissible to prove title may be received to show pos- 
‘session by known marks and be creo which is good to sustain the plea of 


_ prescription. - . reaeee -- Broadway’s Heirs vs. Pool. 258 


2. The plea of pooutigliie may be fled c or ‘ dieiban on the trial, after the 
plaintiff hag closed his evidence. It isa plea favored in law, and may emphati- 


cally be filed at any CS CU. o 6 BEEN 0 Bo vin bbs viele gicia's 0 US ale So Sue Dba Rees ib- 
$. The possessor of slaves under a just title, in good faith, will be protected 
by the prescription of five years..-----++.+++-+ pe teneee Blanchard vs. Castille. 362 


4. The plea of prescription of one year is not applicable to a workman’s ac- 
‘count, for work done by the job, and materials furnished, whether it be un- 
der a Specific agreement or on a quantum meruit.... --.--Ariail vs. Fenwick. 413 

5. The action on a enrator’s bond against the sureties is not preseribed by the 
lapse of one year. It is an action arising ex contractu. 

Brown vs. Gunning’s Curatriz et al. 462 

6. Actions to annul a sale, brought by a complaining creditor, for giving «an 
undue preference to a portion of the creditors of the common debtor, are 
prescribed by the noms of one year from the date of the sale. 

Maurin & Co. vs. Rouquer et-al. 594 


PRINCIPAL AND AGENT. 


: 1, If a person acts merely as agent of his brother-in-law, at the sale of his 
own property, and in superintending it afterwards, he will not be considered as 


* interested, or his acts viewed as an interference with the property, or an 


exercise of ownership over it. : 
Vaughan +s. Western Marine & Fire Insurance Company. 54 
2. Where the agreement leaves it doubtful whether the agent-was entitled to 
commissions on certain notes received in payment, or only on monies received, 
and the jury find a ‘ang on the affirmative it will not be disturbed. 
Vignie vs. Saulet. 23 
~ $ So where it itil the defendant gave orders to the intervenors to ship 
his cotton in their names, it was held that the legal possession and control over. 
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‘P pewiitned tn hin; as owner, through the interposition ofthese peraptis, ool, eg 

AGCNEB 0s eee e ee teen cence eneeeneeees Hamer & Co. vs. Lawrence et al, | 
4. An agent to purchase slaves ‘cannot buy from himself, or put one of. his 

own slayes in, so as to charge the principal with his price, or value; and where 

there was deception inducing him to settle with the agent he will reeover back, 

as having been allowed in error.............0s+..+Brownson vs. Fenwick, at 


PRINCIPAL AND SURETY. ie 


1. The surety who has paid defendant’s notes in the hands of a third per- #. 
son without notice of the defence set up, will recover the amount he has paid te 
notwithstanding the eviction and loss of title to i for which the — 
notes Were QIVEN. «++. rere eee eerees ceeeeenes 6 opi werbie ++ Gasquet vs. Oakey. 74 

2. The surety in an attachment bond need not be owner of real estate or afree- ~ 
holder; so that he is solvent and resides within the jurisdiction of the court, it is 
BUMICIENE +. oes ccc cec es cscer oss we eeceees oereceeeee ve Austin et al. vs. Latham. 

3. In an action on a joint obligation when it is shown, two of the parties 
signed as sureties of the third, any payments made by the principal debtor: 





will be imputed and go to the extmguishment of the debt, and judgment given ~ r , 


for the balance, against the principal and sureties in solido. 
. Brander et al. vs. Garrett et al. 458 
4. Ina suit on a joint note, where it is shown the defendant signed as surety _ : 
for the other maker; although the obligation be joint. only inite form, yet the ~ 
- surety is bound for the whole debt, or liable in solido. 
Roberts & Crain vs. Jenkins. 458 

5. The obligation entered into by the principal and his surety, is not a jointw 
one; but on the contrary, each one is bound towards the ereditor for the 
whole, although as between themselves, the entire debt or sum is due by the prin- 
cipal, and, > recovered of him by the surety who pays. 

ae Or : Bonny & Baker vs. Brashear. 38g 

6. Wenrety aap be sued without his principal.......-....-.eeeee ees eees — 

7. Where the curator fails to comply with his duties, and pay ayer money, —_— 
any creditor’of the estate may at once resort to his action on the eurator’s bond © 
against the surety. ......... ees ees se seceees eer eeeeenee Bee wee e ee ceteeeeee ib. 

8. The surety cannot appeal from a judgment against him and his principal, 
which the latter has already had reversed on appeal. The release of the prin- 
cipal in the judgment, released the surety, although not a party to that appeal. + 

Brashear vs. Carlin, Curator, Gc. sos 

9. The obligation of the surety in a curator’s bond is that the. principal will 
administer the estate according to law; and his duty requires Ma to rs - 
the creditors equally according to their rank. ae ‘ 

Brown vs. Gunning’s Cur 

10. Judiéial sureties are bound in solida; so each surety in a cur 
liable to the action of the creditors of the estate, for the whole amount 

11, Sureties in bonds taken in judicial proceedings aré od in sol; as 
being entitled to neither division nor diseussion; $0 sey 1 na twelve 
months bond are each bound for the whole sum. Woodburn vs. Friend ef al: 400 
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PROHIBITION. 


1. A prohibition is not a writ of right, but the court may grant it on such 
conditions as will ‘sécure to the party who may suffer by it, sufficient indemnity 
for the arenes delay and losses he may unjustly sustain. 
State of La. vs, Judge of the First District. 167 
2 An oath is not required to a petition for a writ of prohibition, if the truth 
__ of the facts stated in it appear from an inspection of the record and proceedings 
State of La. vs. Judge of the First DistrictiiT4 
$. Where, by an error of the Judge a quo in refusing to allow a suspensive 
appeal, by authorizing an exeoution to issue, after being divested of —rs 
awrit of prohibition is the proper remedy to eorrect such error.. cocecee BOs 
4, A writ of prohibition ‘may issue to suspend the action of an inferior tribu- 
nal for a time, and until it legally resumes the exercise of its former jurisdic- 
TEM .c o'p cole SER p ABgivipcs'es veces epe Sec eebe Pees esrecee eoereesesearer® eeeseoes 
.5. The Judge of an inferior court cannot grant an order of seizure and sale 
after an appeal is taken from /is refusal to issue the same order, previously 
applied for. But if he does, the proper remedy to arrest his WP abiiiDies is by 
writ of prohibition, .....+.sseesesecsecevee Vecervecvecceseccusccescesodes Bi 
6. The authority to cn writs of prohibition is considered i in relation to the 
constitution, which allows to this court appellate jurisdiction only, and is to be 
confined to matte: which have a tendency to aid that jurisdiction. 


)'PUBLIC PLACES. 


1. Ancient plans of a city are admissible in evidence to prove the boundaries 
of lots sold in reference thereto, and the direction of streets so far as they may 
extend, although not including the locus in quo; and especially when one of the 
parties claim under those who caused the plans to be made. 


Carrollton Rail Road Co. vs, Munici; 2. 62 
2. Where a canal and basin figure on the original plan ofa city, b a 
used and sold by the proprietors, they will be considered as private property. a0 1B5 
$. In order to dedicate property to public use there must be a plain and posi- 


tive intention to.give and one equally plain to accept. The form isnotmaterial. ib. 


‘ . REDHIBITION. 


1. Ina redhibitory action for the rescission of the sale of a slave, a tender or 
ver to return the slave must be proved at the trial, to have been made before 
ee Re eecereceecs ee cece Barrett vs. Bullard. 281 
2 Actual idioey might, perhaps, be deemed a redhibitory vice in 9 slaves 
although. not specially named in thé"tode; but such defect would be ap 
rent to. an ordinary observer"as.to!bring. the case within the article ao 
a. ; eT hu ete eee -. Briant vs. sh, 391 


establishes existence - a ‘redhibitory disease at 
ough. not perceptib ordinary observers, or known to 
the vendors; ‘yet™ ‘it is sufficient to authorize a rescission of the sale gnd 
return of the prices sess ube. fb os. ses00- eeeene -- Riggs vs. Duperrier et al. 418 
ME, 
7) VOL. XIX. « 
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compliance, but to an action for the price...... +++ PMs FeWas sce ccc et ecste ib. 


even without delivery. SOC Ubaa Ties es p's ee mteeeeees PONIES. cer.0c ete ae 
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1, In judgments of the Supreme Court, the reasonlng is less: to be regarded, 
than the final conclusion announeed 3 so when the decree is positive, without any 
reservation, it is res judicata as to all the matters.in dispute. 

Plicque & LeBeau vs. Perrett etc, 318 

2. No matter in what form of action or proceeding, whether by petition, excep- _ 
tidiijor intervention the question may have been presented, if the same question , 9, 
once judicially decided between the parties be again» agitated, it is sofficient to 
create the presumption resulting from the thing adjudged, and forms a complete 
bar. .---seecebes CEB or eras evvvecvcerecese subs ae Ae Pinte eee e eee eereeeeeenn o- ib 


SALE. | 


1, The adjudication is the complétion of a sale, so as to invest the purchaser 
as owner, and with the right of possession of the thing sold. ' 
Municipality No. 4 vs, Cordeviolle & Lacroiz, 25 
2, So the adjudication entitles the vendor not only to damages for non-com- 
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3. The sale is perfect between the parties, and the property is acquired to the 
purchaser on an agreement between them, as to the object sold and the gee 


ce x 


4. The purchaser may retain the price, ‘when he ig in eo eviction from 
a previous claim on the property, exeept where he has beer informed of i it, before 
the sale.. A claim resulting from an act of the legislature, comes within the ex- 
ceptiofiy as ignorance of it cannot be pleaded.«+++++++++ceesececeeserceesenceee Obs 
5. A claim of the Draining Company on land for its improvement, is not ad- 
verse or a disturbance of possession. D:c.0.0.9 nadie ind Mite s-0 3.6 oils nelle s ¢.0.¢ 564.008 ib. 
re cannot complain of the failure of the vendor to pass an act of 
ates caused by their own acts, in directing the notary not to give up 
EA sh ow cach Elvncesests cabepecesrccennacs oii “. a 
7. When the i shows, that the sale from the defendant to the inte 
venors was Only to give the latter a colorable claim to the property (or cotton), * 
the sale was held to be made for the purpose of proteeting it from the pursuit of —_ 
creditors, and VOId,......+sseeveeeeeeeereees Hamer & Co. vs. Lawrence et al. 58 
8. In the sale of property subject to an annual tax, the purchaser takes it sub- 
ject to all the tax accruing after the sale ; the vendor being liable for all due up 
to the time of sale....-+.++seseereeees neeeee Gourjon, f. m. c. vs. Holmes et al. 298 
9. Where the seizure is made and notice given on the 21st June, andthe adver- 
tisement is dated the 24th of the same month, it will be considered as one day" © 
too early. Three days should intervene between the notice of seizure and the. 
Advertisement.» os. cercccevsercenscces oye ‘Rk: McCarty vs. J. kPoMe . 900 
10. The sale of real property cannot be legally made by the, sheriff until: 
$4th day after seizure. But if this time ven,it eannot-be, obj f 
advertisement was posted up a day or sooner than, was req 
11. A clerical error in the description of a piece of land im the! 
tisement of the sale, not calculated to mislead the pi crested, 
a2. Where a party shows a judgment, execution, she 4 
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and deed of sale, it is prima facia evidence of a valid aliehation# and the party =~ 
attacking the sale must show the forms of law have not been complied with. 
Walker vs. Allen et al. 307 
13, If a purchaserat sheriff’s sale does not offer good security, the sheriff 
must sell again immediately. If he gives any delay, it is at his own risk and he 
will be liablé in damages. to the plaintiff in execution, if any are sustained in 
consequence of such delay. UG kee CTs Moet ce Usb Cab ceknabe pase gwtictne Since 
. 14. The vendee in a conditional sale or vente 2 réméré, has a greater analogy * 
toa usufructuary than to any other bailee of the property of another, as regards 
the fruits or increase. «, : Patterson vs. Bonner. 
15. Neither the usufruetuary or vendee in a sale 2 réméré, can make the 
ildrén or young of slaves) born during their possession, their own.------+-++ 
"16. Where there are ambiguities in the boundaries and corners of a tract of 
Jand in controversy, between the defendant and plaintiffs, as vendor and vendees, 
occasioned by leaying blanks in the notarial act of sale, a private act 
previously executed between the same parties, will be received in evidence 
to explain and show the true boundaries and corners, when it is not incon- 
sistent with the notarial act..-.+.6+-+++ee+eeseeee Labauve et al. vs. Declouet. 376 
17, Where a tract of land is sold as “ 4 arpents front with about 350r40in ~ 
depth;” the front to begin at acertain point, and the tract is bounded on both 
sides by plantations, it is @sale per aversionem ; and the boundaries will control 
the enumeration of quantity,----+.----+se.eeeeeere ees Prejean vs. Giroir et al. ie: 
18, A sale by the*father to his son, not avereditor, of his estate, ata sound 
price, where there is no privity between the latter and the creditors of his father 
and none between the father and his creditors, is valid, although the father, 
was insolvent at: the time, and the son agreed and did apply the price to the 
payment of a partion of the creditors: Nor is the mere relationship of 
the father and sof, evidence of fraud..-.-.--- Maurin & Co. vs. Rouquer, al. 594 
19. The salé would be good as to the son, even if it was the i ' 
father'to defraud his creditors, because the contract of sale was ¢ 
the purchase made for the full value of the property. --- , wrseneees fe. 


SEPARATION: FROM BED AND BOARD. 


1. Liying unhappily together; having frequent differences, ebulitions and dis- 
plays of temper, but without any personal or other violence; the want of sup- 
plies or necessaries according to the wife’s demands; the non-payment of her 


ib *. 


508 
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bills promptly, and for the education of her daughter; the want of support ae- 


_ cording to her rank and fortiine she brought into marriage, and supposed im- 


possibility of the’parties ever"living i at poms are not sufficient: causes of 

separation from béd and board.. . Rowbley vs. Rowley. 557 
2. During the pendency of & suit of the wife for a separation from bed and 

board, the wife ‘may leave ‘the home assigned her as a residence, on business, 

and .be temporarily absent... vi + wh “sce 
5, ‘A judgment for alimony may be given, even when no separation from bed 

and board follows,. «+++ .--.+++ Dh, 5. eUpc eve wsie one nen Uh cbO gaeeinade pms i. 
4: The court may, {n its digeretion, change the residence of the wife Guring 

the 5 as! of her suit for separation.....++++seereeeeeees Hav scevedassdons ib. 
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SERVITUDE. 


t. The lower one of two adjacent estates, owes a servitude to the upper one, . 
of allowing the waters to pass off from the latter through the natural drains 
over the land of the fortmbr....+- di escccee ce gases thestreees Hays vs, Hays, 354 


2. If the proprietor of the lower estate obstructs the natural flow of the waters 
of the upper estate he will be compelled to remove such obstructions at his cost... ib, 


SLAVES. 


1. A slave held by a deed of trust or mortgage, which is not recorded in | 
this State, to which the slave has been removed, is liable to seizure by a creditér ; 
of the original owner... .-----+++4-++e+00- Zollikoffer vs. Briggs, Lacoste & Co. 52h 


2. Slaves held under a sale with the equity of redemption existing, are not ‘ 
liable to the seizure of a creditor of the original owner. He can ‘seize only 
the equity of redemption, SOECE LEPC Ce rere rrr se Ser eee ee eee eee eee ee oe ib. 


SUCCESSIONS. 


1.. Where a claim against an estate is unliquidated, or the curator objects 
and refuses to ‘approve it, the party may sue on it in the Court of Probates; but 
he cannot have execution immediately, as it must be paid concurrently with 
other creditors.-------- Anderson’s Administrator vs. Birdsall’s Administratrix. 441 


2. Claims against estates in the course of administration, bear legal interest 
from the time they are due and payable, although unliquidated...........-.. «+ i, 


3. Where a party having two capacities, takes possessiofi of property of a 

succession, and it is doubtful in whieh capacity he holds, the legalpresumption 

is that beatin the eeete the law sipiemicaiies and that hey will do what itis 

' his duty t “oon versa «+ Selbypvs. Bass et ql. 409” 
Bo w widow gauses an 7 hats to be made of her deceased hus- 

°s estate, amd omits to put some articles init; renounces the eommunity, _ 
ut actsas administratrix and as tutrix of her minor children ; and then as exe# 
trix under a will found, and pays some debts without the order of the 
judge, she is not liable as akenarepolier, when there is no attempt at yaa 

ment Gr fraud showin «eo: + 000000 0c on ccagcccncusact poatauee cc code al 


TAXES. 





* 


1. Oppositions to the valuation and assessment of, property in the city of Lar os | 


fayette must be madé within the time pllesiigirnd advertised, or they will not 

be listened to in court.++ ++ eee ee ee ee oe -+ Council of Lafayette vs. Kohn. 4 
2. The assessment roll is admissible in Sida, to show that»taxes were. 

duly assessed. If defendant objects, that it is not the true one, he should 

show it, aid call for the right one...--: Pee ae ays 05's ib. 


THIRD PURCHASER. * 


1, A third purchaser of an estate subject to certain mortgages which he as- ; 
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sumes to pay, cannot set up her claims in 1 opposition to the mortgage ereditor 
on said estate. --+++esseeeeeeeceeees Kenner & Co.’s' Syndié vs, Holliday et al. 154 


2, The creditors of an estate are not bound to give security td purchaser be- 
fore coming on him for their claims due by it, on the ground that he is in danger 
of eviction The right’ to call ona party to give security implies a warranty 
against ERA. «0 4 i 6. 0.69 CORR A RAi adage 4 chee Cae tecusenheeceil Dida. died tina ce id. 
$. A'third person contracting to pay the debt of gnother and receiving pro- 
perty out of which it was to be paid, camnot oppose the plea of usury, or go 
into the consideration of that debt, and retain the means plaged in his hands to 


} ne Where the purchaser is actually disturbed i in the possession and enjoyment 
of the thing sold, he can require security before the payment of the price can 
de MOMMIES 6.6.5 Bid a v6.9 60 0 Be 6 0 05.c Wb ole 0 4c sels Bail et al. vs.-Le Breton et al. 147 


© 5. A bona fide purchaser, without notice, is not affected by fraud in his 


vendor, who has a legal title to the property sold... -..- Blanchard vs. Castille. 362 
6. A’ third person who did not signa notarial act of sale, although it ex- 
presses on its face that the price was paid, by the vendee ineash, may show by 


' parol evidence, that in fact it was paid partly in cash, which he advanced, and 


by his note for the balance.--+++++++++-+seeeeeeeeeeeeee Benoit vs. Broussard. 387 


USURY. 


1. A person contractingsto pay the debt @f another, and receiving property 
out of which it was to be paid, cannot oppose the plea of usury ; or go into the 
consideration of,the debt, and retain the means placed in his hands to pay it. 
Kenner & Co’s Syndic vs. Holliday et al, 154 
‘2. Usurious interest which has been paid, cannot be recovered back.. «... “> tbs 
‘8. Where A gave,big note to B for $11,000 payable in 2 years, am i ' 
* ip payment the note of a third person endorsed by B, for $10,000, 1 
, days after his own; Held, that it was an agreement to give and receiv tau 






" jnterest DEE 604 « os sh aM hada. one be Geccese oan cman Flower vs. Millaudon. 
4. Anagreement to take even a legal rate of interest, on a lager sum than is 
feally due, iS MSUVIOWB,- +--+ 0060 ese eeesceen cess ceccecenensesewsesceeeeeees ia 


5. So an agreement to make cash advances at 10 per cent. interest thereon, 
and to receive one third of the profits of the firm to which the advance was to 
' ‘be,made, was held to be Bia: 0. ch SR ave cope couse t cent ot tas Cen gee abeel 

6. Accounts which have wT. been objected to and received by the party, al- 
hough they contain extravagant eharges and usurious interest, will not be 
* Fe-opened in a suit for a final settee. Usurious interest once paid cannot 
be recovered backis st........-.e0008 oS AN Sheen cece een eeceeeeeeeeeeeeeelns id. 


WARRANTY. 


1. According to the provisions in articles 379, 380 and 581 of the Code of 
Practice, the vendee of a slave, when sued for the price, will be allowed time 
to cite in warranty the person to whom he sold, and who promised to pay the 
debt, although the plaintiff, or original vendor, never accepted him as his 


ib. 


_ debtor,....: teed beens bee eeeeeeeens Brown’s Executor vs. Copley & Jessup. 473 
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WITNESS. 


1. The.rule in relation to the ‘edeapateny of witnesses is to be governed by eyo 
the lex fori, with some exceptions, in favor of the local law. HT 
* Buchner, Stanton &* Co. vs, Watt, ats 


winds ina suit by the holder against the endorser, will not be construed to 
apply to the acceptor. This law being in derogation of the settled ruled’ of 
evidence will not be extended beyond its letter....-.+2-++s++s+a0s oe 
3. So an acceptor who is without interest in a suit by the holder: again: 
endorser of a bill, is a competent witness.......+.: +++ St er ee ee 
4. The guarantor of a note is a competent witness on the. part of the 
in a suit by the endorsee against the latter;. for it is the interestof the wi 
that the plaintiff should recover, and he is called to testify against lis own 
6:9 Hb0.0 0's ow sed osine Se oi9-cie ereececeeees + Shipmans & Co. vs. Archinard, 
5. So where the plaintiffs received the note sued on after maturity, the defe: 
dant may produce the letter of the payees and original holders, to show 
the suit is premature, and that a certain time had been allowed for payment. 
6. The competency of*witnesses is a distinct subject of legislative enactment, 
It is expressly and precisely treated of by the Code, (article 2260;) and it lays 
down all the great and leading principles of the law of evidence. 
Waters vs. Petrovic & Blanchard. § 
7. The artiéle 2260 declaring who shall be a competent witness to prove 
any covenant or fact whatever, in civil’ matters, make# no exception of any 
particular covenant or fact whenever parol evidence is admissible under the 
provisions of the Code; arid the act of 27th March, 9€23, so far Ws it rendé 
the maker of a note, &c., an incompetent witness in an action against the 5 
éidorsér, is repealed, by the last and repealing article of the Louisiana Code, 
8. Th ing act of 1828, left in force the Louisiana’ @0i@e, and also the ™ 
law Ls competency of witnesses; leaving the question stilt open, © 
ai to the competency of makers of notes, &c., to be witnesses, &e., to be deter-" 
mined by the Code or act of 1825 
» 9. Anotary public, who igthe son of one of the endorsers on a note, is not” 
thereby rendered ger ge to make a protest and givé notice to all the | 


10. A sheriff, who is the son of the plaintiff, in execution, is nevertheless | : 
competent to execute it....--ccccccssecvs be eeeecces : 

11. So the grand-father of a legatee is a competent witness to a Will. 
The official act may be valid, and yet the public officer, be incompetent as q 
a witness in any controversy growing out Cr. Aes Sr 
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